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Fed. R. Evid. 401 – Definition of 
Relevant Evidence  

• Evidence is relevant if it has a tendency to make a fact 
more or less probable than it would without the 
evidence; and the fact is of consequence in 
determining the action.  

− Sprint/United Mgmt. Co. v. Mendelsohn, 552 U.S. 379 
(2008). 

• Relevance is not a per se rule, but is determined in the 
context of the facts and arguments in a particular case. 

− Whether discrimination by others supervisors is relevant in an 
ADEA case depends on many factors, including how closely 
related the evidence is to the plaintiff’s circumstances and theory 
of the case.  
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Fed. R. Evid. 104(b) – Relevance 
Conditioned on Fact  

• When the relevancy of evidence depends on whether a 
fact exists, proof must be introduced sufficient to 
support a finding that the fact does exist.  The court 
may admit the proposed evidence on the condition that 
the proof be introduced later.  

 

• Part of Judge’s screening function. 

 

• Arises where a single witness may not be able to lay 
the entire foundation required for a piece of evidence.  
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Fed. R. Evid. 403 – Exclusion of Relevant Evidence on 
Grounds of Prejudice, Confusion, or Waste of Time 
 
 
 
 • The court may exclude relevant evidence if its probative value is 

substantially outweighed by the danger of one or more of the 
following: unfair prejudice, confusion of the issues, misleading the 
jury, undue delay, wasting time, or needlessly presenting cumulative 
evidence.   

− Probability of guilt evidence – offered to show unlikely that 
another person another person with the same characteristics as 
accused committed the crime charged. People v. Collins, 438 
P.3d 33 (1986).  

• Treating traits as independent undermines the validity of 
probability result and warrant exclusion as misleading and 
unfairly prejudiced. 

− United States v. Old Chief, 519 U.S. 172 (1997) 

• Risks of unfair prejudice outweighed the probative value 
of the record of conviction, where admission available.  
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Irrelevant under FRE 401.  Dr. Juana’s testimony will not 

assist the trier of fact, since the drug’s dangers (or lack 

thereof) do not make any material fact at issue in the 

smuggling charge either more probable or less probable 

than it would be without the evidence.  

What should the basis of Pothead’s objection be?  

Example 1 

In Pothead’s drug smuggling trial, the prosecution seeks to 
introduce the expert testimony of Dr. Mary Juana, who will 
testify that marijuana causes psychosis in laboratory mice.   



8 

Probably not.  Here, the probative value of the 

severed head is probably substantially outweighed 

by the danger of unfair prejudice under FRE 403.  

However, the court does have a great deal of 

discretion; such evidence is not per se inadmissible.   

Is the head “legally relevant?”  

Example 2 

Gotti is on trial for masterminding the murder of a potential 
witness.  The prosecution seeks to enter the witness’ 
severed head into evidence.   



QUALIFICATIONS 
OF WITNESSES  
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Fed. R. Evid. 601 – General Rule of 
Competency 

• Every person is competent to be a witness unless these 
rules provide otherwise.  But, in a civil case, state law 
governs the witness’s competency regarding a claim or 
defense for which state law supplies the rule of decision.  

− This eliminated exclusions that existed at common law: 

• Slaves; 

• Felons; 

• Married women could not testify as to illegitimacy of child 
conceived during marriage. 

− All are competent, if they: 

• Take an oath; 

• Have personal knowledge; 

• Possess the ability to recall (memory); 

• Are able to communicate.  
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Yes. As long as Mary takes the oath to testify truthfully and has 

relevant personal knowledge, her lying past won’t bar her from 

testifying.  

However, Mary’s past can be used to impeach her credibility as a 

witness. 

Can Mary testify?  

Example 1 

Mary witnesses a federal crime. When she is called as a witness 
to testify, the defense claims she is incompetent to testify and 
shows that she has lied on the stand repeatedly in the past, has 
been convicted for perjury, and has spent 10 years in therapy for 
pathological lying and hallucinations.   
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No.  Insane people are not necessarily incompetent.  Dan 

will be allowed to testify if he has personal knowledge and 

takes the oath.  His mental condition will go only to the 

weight of his testimony, not its admissibility.  

Does his insanity preclude him from testifying?  

Example 2 

Dan Defendant, on trial for murder, is found not guilty by 
reason of insanity.  Dan is called as a witness in an 
unrelated trial to testify while he is still considered insane.   
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Fed. R. Evid. 605 – Judge’s 
Competency of as a Witness 

• The judge presiding may not testify as a witness at the 
trial. A party need not object to preserve the issue. 
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Fed. R. Evid. 606(a) – Juror’s 
Competency of as a Witness  

 (a) At the trial.  A juror may not testify as a 
witness before the other jurors at the trial.  If 
the juror is called to testify, the court must 
give a party an opportunity to object outside 
the jury’s presence.  
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Fed. R. Evid. 602 – Need for 
Personal Knowledge 

• A witness may testify to a matter only if evidence is 
introduced to support a finding that the witness has personal 
knowledge of the matter.  Evidence to prove personal 
knowledge may consist of the witness’ own testimony.  This 
rule does not apply to a witness’s expert testimony under 
Rule 703.  

 

• What is personal knowledge? 

− Perceived with one of the five senses 

− Memory – ability to recall 

 

• Testimony 

− Ability to communicate  
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Yes, because Officer Sipowitz has no personal 

knowledge of the burglary. 

Objectionable?   

Example 3 

Barney is charged with breaking into a warehouse.  No one 
witnessed the break-in, but it was captured on film by a 
surveillance camera.  Officer Sipowitz testifies, “I watched 
the film and it clearly shows that Barney was the burglar.” 
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Yes.  Once an item of physical evidence has been authenticated, it’s 

admissible if relevant.  Sparky’s testimony here is sufficient to support a 

finding that the item is indeed David’s slingshot.  

Must the court admit the slingshot into evidence?  

Example 4 

In David’s murder trial for killing Goliath, the prosecution seeks to enter 
the murder weapon, David’s slingshot, into evidence.  The prosecutor 
calls David’s best friend, Sparky, to the stand, and asks if he 
recognizes the slingshot.  Sparky responds, “Yep, that’s David’s.  It’s 
got notches in the handle for every giant he’s killed.  I’d know it 
anywhere.” 
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Fed. R. Evid. 603 – Oath or 
Affirmation  

• Before testifying, a witness must give an oath or 
affirmation to testify truthfully.  It must be in a form 
designed to impress that duty on the witness’s 
conscience.   
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Fed. R. Evid. 701 – Opinion 
Testimony by Lay Witnesses 

• If the witness is not testifying as an expert, testimony in 
the form of an opinion is limited to one that is:  

− (a) rationally based on the witness’s perception 

− (b) helpful to clearly understanding  the witness’s 
testimony or to determining a fact in issue; and 

− (c) not based on scientific, technical, or other specialized 
knowledge within the scope of Rule 702.   
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Objection overruled.  Lay opinion testimony is admissible for 

purposes of “sense impressions” within the everyday 

experience of ordinary people.  

How should the judge rule?  

Example 5 

Bart is found dead in his study by his maid, Hazel.  Cardinell Syn is arrested 
and tried for murdering Bart by filtering sodium cyanide into the study.  Hazel 
testifies for the prosecution:  

“When I found him, there was a faint smell of almonds in the room.”   
(The smell of sodium cyanide if often compared to the smell of almonds)  

Defense counsel objects, claiming that Hazel is not competent to offer her 
opinion and that expert testimony is needed.   
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No.  While lay opinion testimony on a person’s general 

appearance is admissible, such observations must be 

common and everyday, such as young, old, or sick.  In this 

case, Lou Gehrig’s disease causes physical debilitation that 

resembles other diseases, so a lay person would not 

ordinarily be able to correctly label someone as having that 

condition.  

Is this admissible?  

Example 6 

Leigh, a lay witness, testifies as to Matt’s physical condition.  
Matt testifies “He looked like he had Lou Gehrig’s disease.” 



DIRECT 
EXAMINATION  
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Fed. R. Evid. 611(c) – Mode and Order of 
Interrogation and Presentation 

 (c) Leading questions.  Leading questions 
should not be used on the direct examination except as 
necessary to develop the witness’s testimony.  Ordinarily 
leading questions should be permitted on cross-
examination and when a party calls a hostile witness, an 
adverse party, or a witness identified with an adverse 
party.  
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What are the exceptions to the use of 
leading questions on direct?  

1. Preliminary matters, such as name, age, date of birth 

2. Matters that are not in controversy, such as matters 
that are not controverted by the pleadings.  

3. Inconsequential matters 

4. Introducing a new subject matter, i.e., “Let me next 
draw your attention to September 11, 2001 . . .” 

5. Refreshing recollection 

Witness:   I just don’t recall the date that the World Trade 
 Center collapsed right now. 

Counsel:   Was it September 11, 2001? 
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What are the exceptions to the use of 
leading questions on direct? (cont’d)  

6. A reluctant witness 

7. A predisposed witness 

8. An adverse witness 

9. A witness with limited capacity to speak 
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Example 1 

Macbeth is on trial for the murder of Duncan.  Banquo is called as a prosecution 
witness and testifies that he saw Macbeth leaving the castle shortly after midnight.  
It has already been established that the murder occurred at midnight.  The following 
exchange occurs:  

 Prosecutor: Did you see anything else suspicious?  

 Banquo:  No, that’s all I know. 

 Prosecutor:  You’re sure you didn’t see anything else to suggest that something              
  strange had happened?  

 Banquo:  No.  

 Prosecutor:   You didn’t notice anything on Macbeth’s hands?    

Macbeth’s hands were covered in blood, and Banquo said so in the police report.  
Defense objects. 
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Objection overruled.  Although the defense has 

correctly stated the general rule, there are 

exceptions, and the situation here fits into one of 

those exceptions: leading questions are permissible 

on direct when they serve to jog the witness’ 

memory about something he once knew, rather than 

to supply the answer to him.  

How should the judge rule?  

Example 2 
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Objection sustained.  This question has gone too far 

because it suggests more than is necessary to jog 

the witness’ memory.  

What if, on the same facts,  

the prosecutor instead asked,  

“Did you happen to notice whether Macbeth’s  

hands were covered in blood?  

Example 3 
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Fed. R. Evid. 612 – Writing Used to 
Refresh a Witness’s Memory 

This rule gives an adverse party certain options when a 
witness uses a writing to refresh memory: 

 

 (1) while testifying; or 

 (2) before testifying, if the court decides that 
justice requires the party to have those options. 
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Fed. R. Evid. 612 – Writing Used to 
Refresh a Witness’s Memory 

• Unless 18 U.S.C. § 3500 provides otherwise in a 
criminal case, an advise party is entitled to have the 
writing produced at the hearing, to inspect it, to cross-
examine the witness about it, and to introduce in 
evidence any portion that relates to the witness’s 
testimony.  If the producing party claims that the writing 
includes unrelated matter, the court must examine the 
writing in camera, delete any unrelated portion, and 
order that the rest be delivered to the adverse party.  
Any portion deleted over objection must be preserved 
for the record.  
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Fed. R. Evid. 612 (cont’d) 

• If it is claimed that the writing contains matters not related to the 
subject matter of the testimony the court shall examine the writing 
in camera, excise any portions not so related, and order delivery 
of the remainder to the party entitled thereto.  Any portion withheld 
over objections shall be preserved and made available to the 
appellate court in the event of an appeal.   

• If a writing is not produced or delivered pursuant to order under 
this rule, the court may issue any appropriate order.  But, if the 
prosecution does not comply in a criminal case the court must 
strike the witness’s testimony, or if justice so requires declare a 
mistrial.  



32 

Example 4 

• The Use of Rule 612 in a Deposition 

− Paul deposed a franchisee in the franchisee’s suit against 
a franchisor (our client) for the damages the franchisee 
allegedly suffered as a result of the franchisor’s failure to 
provide sufficient goods for sale.   

− During the franchisee’s deposition, he kept consulting a 
paper in his hand.  Paul asked him if he was relying on the 
paper as an aid to refresh his memory, and he replied 
“yes.”   

− Paul then asked him for the paper under Rule 612.  After 
some back and forth between Paul and the franchisee’s 
lawyer, Paul was finally given the notes, which had very 
damaging statements: 
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The case settled the next day. 

Statement 1: “not really their fault on this”  

Statement 2: “this is double counting, but they won’t 

figure that out” 

The content’s of Paul’s Notes included the 

following: 
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Fed. R. Evid. 803(5) – Exceptions to the Rule Against Hearsay – 
Regardless of Whether the Declarant is Available as a Witness 

• (5)  Recorded recollection.  A record that: 

 

 (A)  is on a matter the witness once knew about but 
now cannot recall well enough to testify fully and 
accurately; 

 (B)  was made or adopted by the witness when the 
matter was fresh in the witness’s memory; and 

 (C)  accurately reflects the witness’s knowledge. 

 

 If admitted, the record may be read into evidence 
but may be received as an exhibit only if offered by 
an adverse party. 



CROSS 
EXAMINATION 
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Fed. R. Evid. 611 – Mode and Order of 
Examining Witnesses and Presenting 
Evidence 

(b) Scope of cross-examination.  Cross-examination should 
not go beyond the subject matter of the direct examination 
and matters affecting the witness’s credibility.  The court 
may allow inquiry into additional matters as if on direct 
examination.   

 

(c) Leading questions.  Leading questions should not be 
used on the direct examination except as necessary to 
develop the witness’s testimony.  Ordinarily, the court 
should allow leading questions: 

 (1) on cross-examination; and 

 (2) when a party calls a hostile witness, an adverse party, 
or a witness identified with the adverse party.  
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Questions on Cross-Examination  
 
 
• Leading v. Argumentative v. Lack of Foundation 

 

− Leading question  

• These questions suggests an answer 

 

− Argumentative question:  

• The sole purpose of the question is to contest a fact with a 
witness, not elicit information 

 

− Foundation: 

• Sample Question: “When did you stop beating your wife?”   

− This can only be asked during cross if you first lay foundation to 
show that the witness beat his wife.  
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Never ask a question 
that you don’t know 

the answer to! 

 

 

WHAT IS THE MOST IMPORTANT RULE ON 

CROSS EXAMINATION? 
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Example 1 

At an insurance coverage trial in Delaware seeking coverage for 

environmental liabilities at a former pesticide formulation plant in 

California, the insurance companies were cross examining one of the 

client’s site worker witnesses.  The insurance companies were focusing 

on their “expected or intended” defense.   In other words, if they could 

show that the policyholder actually expected the harm, there would be 

no coverage.  To do this, the insurance companies tried to show that 

the waste practices at the plant were so bad, that everyone knew the 

site was contaminated, even in the 1950s and 1960s.   

The insurance companies showed the site worker an aerial photo of 

the site from back then.  The questioning went as follows: 
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Example 1, cont’d 

Q: There is also what I think we are 
calling the south loading dock. Do 
you see that?  

A: Yes.  

Q:  Right in front of that there’s this 
large black object standing up and 
down there.  Do you see that?  

A:  Yes.  

Q: What is that?  

A: Well, when you take an aerial 
photograph like this, any 
accumulated water photographs 
black.  It could be water.  There 
would be nothing else there other 
than that.  

Q: You are not, I assume, an aerial 
photographer specialist, right?  

A: Pardon? 

Q: You say that the water photographs 
black.  How do you know that?  

A: Well, when I was in the service, I 
handled photography in the lab, and I 
had some indication of that.   

Q: You looked at aerial photographs?  

A: Yes.  

Q: Oh, great.  So you think that from your 
experience in aerial photo-graphy that 
this may be water?  

A: I said it possibly could be.  
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 How Do You Impeach a Witness? 

• Contradiction 

• By showing that the witness . . .  

− does not understand the oath 

− lacks personal knowledge 

− has an impaired memory 

− has no ability to communicate his thoughts 

 Note:   These matters are never collateral and extrinsic 
evidence is admissible 

• Bias  
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How Do You Impeach a Witness? 

• Prejudice 

• Interest  

• Corruption 

• Conviction of a crime 

• Belief or opinion on religious matters 

• Character for truthfulness or untruthfulness 

• Specific instances of conduct  

• Prior inconsistent statements  
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Fed. R. Evid. 609 – Impeachment by 
Evidence of a Criminal Conviction 

(a)  In General.  The following rules apply to attacking a witness’s 
character for truthfulness by evidence of a criminal conviction:  

(1) for a crime that, in the convicting jurisdiction, was punishable 
by death or by imprisonment for more than one year, the 
evidence: 

A. Must be admitted, subject to Rule 403, in a civil case or in a criminal 
case in which the witness is not a defendant; and 

B. must be admitted in a criminal case in which the witness is a 
defendant, if the probative value of the evidence outweighs its 
prejudicial effect to that defendant; and 

(2) for any crime regardless of the punishment, the evidence 
must be admitted if the court can readily determine that 
establishing the elements of the crime required proving—or 
the witness’s admitting–a dishonest act or false statement. 
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Fed. R. Evid. 609 (cont’d) 

United States v. Brackeen, 969 F.2d 827 (9th Cir. 1992) 

• Limited to “Crimen Falsi” – i.e. crimes that are bad in 
themselves and have some relationship to deceit and 
lying.   

− Unarmed robbery is not a crime of dishonesty or false 
statement under FRE 609.  
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Fed. R. Evid. 609 (cont’d) 

(d) Juvenile adjudication.  Evidence of juvenile 
adjudication is admissible under this rule only if: 

 (1)  it is offered in a criminal case; 

 (2) The adjudication was of a witness other than the 
 defendant; 

 (3) an adult’s conviction for that offense would be admissible 
 to attack the adult’s credibility; and 

 (4) admitting the evidence is necessary to fairly determine guilt 
 or innocence. 
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Fed. R. Evid. 609 (cont’d) 

(e) Pendency of appeal.  A conviction that satisfies this 
rule is admissible even if an appeal is pending.  
Evidence of the pendency is also admissible.   
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Yes, because it was within 10 years and tax fraud is a crime 

of dishonesty. 

On cross examination, may the prosecutor properly ask 

Defendant whether he was convicted eight years ago for 

misdemeanor income tax fraud? 

Example 2 

Defendant is prosecuted in federal court for 
arson.  At trial, Defendant testifies on his own 
behalf, urging that the fire at his warehouse 
was an accident.  
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No. 

May the prosecutor properly ask Defendant whether he 

was released from prison nine years ago for his 

misdemeanor conviction for possession of marijuana? 

Example 3 

Defendant is prosecuted in federal court for 
arson.  At trial, Defendant testifies on his own 
behalf, urging that the fire at his warehouse 
was an accident.  
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Yes.  

May the prosecutor properly ask Defendant whether he 

was convicted two years ago for misdemeanor shoplifting? 

Example 4 

Defendant is prosecuted in federal court for 
arson.  At trial, Defendant testifies on his own 
behalf, urging that the fire at his warehouse 
was an accident.  
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Maybe, if the court determines that the probative value  of 

the evidence outweighs its prejudicial effect. 

May the prosecutor properly ask Defendant whether he 

was convicted five years ago for felony assault? 

Example 5 

Defendant is prosecuted in federal court for 
arson.  At trial, Defendant testifies on his own 
behalf, urging that the fire at his warehouse 
was an accident.  
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Fed. R. Evid. 610 – Religious Beliefs 
or Opinions 

• Evidence of the witness’s religious beliefs or opinions 
is not admissible to attack or support the witness’s 
credibility. 
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Fed. R. Evid. 608 – A Witness’s Character 
for Truthfulness or Untruthfulness 

(a)  Reputation or Opinion Evidence.  A witness’s 
credibility may be attacked or supported by testimony 
about the witness’s reputation for having a character 
for truthfulness or untruthfulness, or by testimony in 
the form of an opinion about that character.  But 
evidence of truthful character is admissible only after 
the witness’s character for truthfulness has been 
attacked. 
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Fed. R. Evid. 608 (cont’d) 

(b)  Specific Instances of Conduct.  Except for a 
criminal conviction under Rule 609, extrinsic 
evidence is not admissible to prove specific instances 
of a witness’s conduct in order to attack or support 
the witness’s character for truthfulness.  But the court 
may, on cross-examination, allow them to be inquired 
into if they are probative of the character for 
truthfulness or untruthfulness of: 

(1) the witness; or  

(2)  another witness whose character the witness being 
cross-examined has testified about. 
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In other words . . .  

• A party may impeach a witness (the “target” witness) 
by calling another witness to testify to the target 
witness’ bad character for veracity.  Impeachment may 
be in the form of reputation or opinion, but specific acts 
are not allowed.  
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Yes. 

Is Rev. Al’s testimony admissible to impeach Wally? 

Example 6 

Wally testifies for the prosecution that he saw Defendant 
running from the crime scene. During the defense, Defendant 
calls Rev. Al, who knows Wally, to testify that Wally has a 
lousy reputation for truthfulness among members of Rev. Al’s 
congregation and that in Rev. Al’s opinion, Wally is not a 
truthful person.  
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Inadmissible.  

What if Rev. Al followed up his opinion or reputation testimony and said, 

“I’ve reached this opinion because during the past year,  

Wally lied to me on six separate occasions.”  

Example 7 

Wally testifies for the prosecution that he saw Defendant 
running from the crime scene. During the defense, Defendant 
calls Rev. Al, who knows Wally, to testify that Wally has a 
lousy reputation for truthfulness among members of Rev. Al’s 
congregation and that in Rev. Al’s opinion, Wally is not a 
truthful person.  
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Fed. R. Evid. 613 – Witness’s Prior 
Statement 

(a)  Showing or Disclosing the Statement During 
Examination.    When examining a witness about the 
witness’s prior statement, a party need not show it or 
disclose its contents to the witness.  But the party 
must, on request, show it or disclose its contents to 
an adverse party’s attorney. 
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Fed. R. Evid. 613 (cont’d) 

(b)  Extrinsic Evidence of a Prior Inconsistent 
Statement.  Extrinsic evidence of a witness’s prior 
inconsistent statement is admissible only if the 
witness is given an opportunity to explain or deny the 
statement and an adverse party is given an 
opportunity to examine the witness about it, or if 
justice so requires.  This subdivision (b) does not 
apply to an opposing party’s statement under Rule 
801(d)(2).   
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No.  There is no need to give any chance to explain or deny because the 

witness was the opposing party. 

Should Plaintiff’s motion to strike be granted on the ground that Plaintiff was 

not given an immediate opportunity to explain or deny the inconsistency? 

Example 8 

In an auto accident case, Plaintiff testifies that she was 
wearing her seat belt.  Defendant does not cross-
examine her.  During the defense, Defendant calls Joe 
the bartender, who testifies that Plaintiff told him, at 
Joe’s bar a week after the accident, that she had not 
been wearing her seat belt.  
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Yes, the statement is admissible to impeach the Plaintiff and it’s 

admissible as substantive evidence because it’s an admission of a party 

opponent under 801(d)(1).  

Is Plaintiff’s statement admissible to (1) impeach  

Plaintiff and (2) as substantive evidence that she was  

not wearing her seat belt at the time of the accident.  

Example 9 

In an auto accident case, Plaintiff testifies that she was 
wearing her seat belt.  Defendant does not cross-
examine her.  During the defense, Defendant calls Joe 
the bartender, who testifies that Plaintiff told him, at 
Joe’s bar a week after the accident, that she had not 
been wearing her seat belt.  



CHARACTER 
EVIDENCE 
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Fed. R. Evid. 404 – Character Evidence; 
Crimes or Other Acts 

(a) Character Evidence. 

 (1) Prohibited Uses.  Evidence of a person’s character or character trait is 
not admissible to prove that on a particular occasion the person acted in accordance with 
the character or trait. 

 

 (2) Exceptions for a Defendant or Victim in a Criminal Case.  The 
following exceptions apply in a criminal case: 

 

 (A) a defendant may offer evidence of the defendant’s pertinent trait, and 
if the evidence is admitted, the prosecutor may offer evidence to rebut it; 

 

 (B) subject to the limitations in Rule 412, a defendant may offer evidence 
of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may: 

  (i) offer evidence to rebut it; and 

  (ii) offer evidence of the defendant’s same trait; and 
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Fed. R. Evid. 404 – Character Evidence; 
Crimes or Other Acts (Cont’d) 

 

 (C) in a homicide case, the prosecutor may offer evidence of the 
alleged victim’s trait of peacefulness to rebut evidence that he 
victim was the first aggressor. 

 

 

 (3) Exceptions for a Witness.  Evidence of a witness’s character may be 
admitted under Rules 607, 608, and 609 
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Fed. R. Evid. 412 – Sex-Offense Cases: 
The Victim’s Sexual Behavior or Predisposition 
 
 
 

(a)  Prohibited Uses.  The following evidence is not 
admissible in any civil or criminal proceeding 
involving alleged sexual misconduct:  

(1)  evidence offered to prove that a victim engaged in 
other sexual behavior; or 

(2)  evidence offered to prove a victim’s sexual 
predisposition.  
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Fed. R. Evid. 412, cont’d 

(b) Exceptions –  

(1) Criminal Cases.  The court may admit the following 
evidence in a criminal case:  

(A)  evidence of specific instances of a victim’s sexual 
behavior, if offered to prove that someone other than 
the defendant was the source of semen, injury, or 
other physical evidence;  

(B)  evidence of specific instances of a victim’s sexual 
behavior with respect to the person accused of the 
sexual misconduct, if offered by the defendant to 
prove consent or if offered by the prosecutor; and 

(C) evidence whose exclusion would violate the 
defendant’s constitutional rights.  
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Fed. R. Evid. 412, cont’d 

(2)  Civil Cases.  In a civil case, the court may admit evidence 
offered to prove a victim’s sexual behavior or sexual 
predisposition if its probative value substantially outweighs 
the danger of harm to any victim and of unfair prejudice to 
any party.  The court may admit evidence of a victim’s 

reputation only if the victim has placed it in controversy.  
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Fed. R. Evid. 405 – Methods of 
Proving Character 

(a) By Reputation or Opinion.  When evidence of a 
person’s character or character trait is admissible, it 
may be proved by testimony about the person’s 
reputation or by testimony in the form of an opinion.  
On cross-examination of the character witness, the 
court may allow an inquiry into relevant specific 
instances of the person’s conduct.   
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Fed. R. Evid. 404(b) – Other Crimes 
Evidence 

(b) Crimes, Wrongs, or Other Acts.   

 (1) Prohibited Uses.  Evidence of a crime, 
wrong, or other act is not admissible to 
prove a person’s character in order to show 
that on a particular occasion the person 
acted in accordance with the character. 

 (2) Permitted Uses; Notice in a Criminal Case.  
This evidence may be admissible for another 
purpose, such as proving motive, opportunity, 
intent, preparation, plan, knowledge, identify, 
absence of mistake, or lack of accident.  On 
request by a defendant in a criminal case, the 
prosecutor must: 



Fed. R. Evid. 404(b) – Other Crimes 
Evidence (Cont.) 

 (A) provide reasonable notice of the general nature of any such 

  evidence that the prosecutor intends to offer at trial; and 

 

  (B) do so before trial—or during trial if the court, 

   for good cause, excuses lack of pretrial notice. 



Fed.R.Evid. 404(b) – Other Crimes 
Evidence 

• Motive – why someone behaved the way they did. 

• Intent – intent at the time of the incident. 

• Knowledge – negates claim of ignorance. 

• Opportunity – negates claim of lack of opportunity to 
act. 

• Common Scheme or plan – acts linked together with a 
common objective. 

• Huddleston v. U.S., 485 U.S. 681 (1988) 

− Under Rule 104(b) court must decide whether the jury 
could reasonably find the conditional fact by a 
preponderance of the evidence. 
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How to Prove Rule 404(b) Crimes 

• By proving a conviction, or 

• By producing evidence that a prior bad act occurred.  
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Burden of Proof 

The prosecution must produce sufficient evidence for a 
reasonable jury to conclude that the defendant committed 
the prior act by a preponderance of the evidence.  
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Other Rule 404(b) Requirements 

• Pragmatic considerations – the court must weigh the 
probative value versus any prejudicial effect.  

• Limiting instructions – the court must instruct the jury 
about the limited purpose of Rule 404(b) evidence. 

• Pre-trial notice – upon defendant’s request, the 
prosecution must give pretrial notice of intent to 
introduce Rule 404(b) evidence.  
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Fed. R. Evid. 405, cont’d – Methods 
of Proving Character 

(b)  By Specific Instances of Conduct.  When a 
person’s character or character trait is an essential 
element of a charge, claim, or defense, the character 
or trait may also be proved by relevant specific 
instances of the person’s conduct.  
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Examples in which specific instances 
of conduct are admissible:  

 

• Libel  

 

• Career criminal offender 

 

• Possession of firearm by  
convicted felon 
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Is this evidence admissible on the theory that it shows  

Lizzie’s propensity for violence?  

Example 1 

Lizzie is accused of intentionally killing her mother 
with an ax; her defense is that it was an accident.  
The prosecution seeks to show that Lizzie threw a 
knife at her mother during a family quarrel one 
week before the mother’s demise.  

No. The evidence is not admissible to show Lizzie’s propensity for 

violence, but it could be used to show absence of mistake or 

accident under Rule 404(b).  
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How should the court rule?  

Example 2 

Defendant is charged with the murder of 
Officer Garcia.  The prosecution seeks to 
prove that the Defendant was convicted 
and imprisoned five years ago for narcotics 
sales after an investigation and arrest 
made by Officer Garcia.  Defendant objects 
on the ground of impermissible character 
evidence. 

Objection overruled. The defendant’s arrest by Officer Garcia 

shows the Defendant’s motive to murder Officer Garcia.  
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Admissible?  

Example 3 

Defendant is charged with cocaine 
possession and intent to distribute.  He 
defends on the ground that he was merely 
a possessor and user, not a seller. The 
prosecution seeks to prove that Defendant 
sold drugs a year ago in the vicinity of the 
arrest in the current case.  

Yes.  The defendant put his state of mind in issue, his intent. 



Fed. R. Evid. 406 – Habit  

• HABIT 

 

− Regular response to a repeated, specific stimulus 

 

− FRE 406 requires a frequency which is invariable and not 
volitional  
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Fed. R. Evid. 801 – Definitions 

(c) Hearsay.  “Hearsay” means a statement that: 

 (1)    the declarant does not make while testifying at 
  the current trial or hearing; and 

 (2) a party offers in evidence to prove the truth of 
  the matter asserted in the statement. 
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For every statement, always ask . . .  

1. Is the statement an out-of-court statement?  

2. What is the purpose for which the statement is being 
offered?  

3. If the statement is offered for a non-hearsay purpose, 
ask whether that purpose is relevant, and if so, is the 
purpose outweighed by the risk of unfair prejudice 
under Rule 403?  

4. If the statement is an out-of-court statement offered 
for its truth, does it fall within a hearsay exception?  
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Is Oswald’s answer admissible over a hearsay objection to prove he had never 

been inside the Depository?  

Example 1 

Oswald is shot by Ruby, and survives.  Oswald is 
subsequently tried for assassinating President 
Kennedy.  Oswald testifies in his own defense, 
saying, “I’ve never been near the Texas Book 
Depository in Dallas.”  Defense counsel then 
asks Oswald, “What did you tell police at the time 
of your arrest?”  Oswald says, “I told them I’d 
never been anywhere near the Book Depository.”  

No.  Oswald’s answer is inadmissible hearsay.  His statement is an out-of-court 

statement offered to prove the truth of the matter asserted.  Note, however, that 

Oswald’s initial direct testimony is not hearsay.  Also note that Oswald’s out-of-

court statement is not immunized from hearsay problems by the fact that it’s the 

declarant quoting his own prior out-of-court statement. 

http://en.wikipedia.org/wiki/Image:Jack_Ruby_mugshot.jpg
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Statements that are not hearsay 
 
Some statements, when made, have 
legal consequences and, therefore, those 
statements are not hearsay 

 

• Words of offer and acceptance  

• Slander 

• Words of donative intent 

• Notices or warnings 

• Prior inconsistent statements  



8 

Hearsay? 

Example 2 

Gates sues Trump for breach of an oral 
contract.  Gates calls a witness who 
proposes to testify, “I heard Trump say 
to Gates, ‘I accept your offer to sell 
Microsoft.’”  

No.  This is an acceptance and the statement has 

independent legal significance.  

http://en.wikipedia.org/wiki/Image:Donald_Trump.png
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If Phil introduces the newspaper article into evidence, should it 

be excluded as hearsay?  

Example 3 

Phil’s complaint alleges that Stan and 
the student newspaper libeled him in 
an article stating that Phil stole Stan’s 
car.  

No.  The article itself is the alleged act of defamation. 



10 

To prove that Phil had permission to drive Stan’s car, may Phil 

testify, over a hearsay objection, that “As Stan handed me the 

keys to his car, he said, ‘You may drive my car to Buffalo for 

the weekend.’”  

Example 4 

Phil’s complaint alleges that Stan and 
the student newspaper libeled him in 
an article stating that Phil stole Stan’s 
car.  

Yes.  This is a grant of permission and has independent legal 

significance.  
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Inadmissible hearsay?  

Example 5 

Plaintiff sues Supermarket.  Plaintiff alleges that 
she slipped and fell on a broken jar of salsa in 
Aisle 3 and that Supermarket had prior notice of 
the dangerous condition.  Plaintiff’s witness takes 
the stand and proposes to testify, “Several minutes 
before Plaintiff entered Aisle 3, I heard another 
shopper tell Supermarket manager, ‘There’s a 
broken jar of salsa on the floor in Aisle 3.’”  

It depends on the purpose.  If the statement is being offered to prove there 

was a broken jar of salsa on Aisle 3, then the statement is inadmissible.  

However, if the statement is offered to show that Supermarket had notice of 

the broken jar, then the statement is admissible because it shows the effect 

on the person who heard the statement. 
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Hearsay? 

Example 6 

Hal is prosecuted for murder.  His 
defense is insanity.  A witness for Hal 
proposes to testify, “Two days before 
the killing, Homer said, ‘I am Elvis 
Presley.  It’s good to be back.’”  

No.  A statement that unintentionally reveals something 

about the speaker’s state of mind is not hearsay.  Examples 

include statements showing insanity, lies that demonstrate 

consciousness of guilt, questions that demonstrate lack of 

knowledge. 
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Fed. R. Evid. 801(d) – Statements 
That Are Not Hearsay 

(d) Statements That Are Not Hearsay.  A statement that meets the 
following conditions is not hearsay: 

 (1) A Declarant-Witness’s Prior Statement.  The 
 declarant testifies and is subject to cross-examination 
 about a prior statement, and the statement: 

  (A) is inconsistent with the declarant’s testimony and 
  was given under penalty of perjury at a trial, hearing, 
  or other proceeding, or in a deposition;  

  (B) is consistent with the declarant’s testimony and is 
  offered to rebut an express or implied charge the 
  Declarant recently fabricated it or acted from a  
  recent improper influence or motive in so testifying; 
  or 

  (C) identifies a person as someone the declarant  
  perceived earlier.  
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Fed. R. Evid. 801(d) – Statements 
That Are Not Hearsay, cont’d 

(2) An Opposing Party’s Statement. The statement is 
offered against an opposing party and: 

(A) was made by the party in an individual or representative 
capacity; 

(B) is one the party manifested that it adopted or believed to 
be true; 

(C) was made by a person whom the party authorized to make 
a statement on the subject; 

(D) was made by the party’s agent or employee on a matter 
within the scope of that relationship and while it existed; or  

(E) was made by the party’s coconspirator during and in 
furtherance of the conspiracy.   
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Fed. R. Evid. 801(d) – Statements 
That Are Not Hearsay, cont’d 

The statement must be considered but does not by itself  
establish the declarant’s authority under (C); the 
existence or scope of the relationship under (D); or  the 
existence of the conspiracy or participation in it under (E).  
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Example 7 

Sid sues Tavern under a Dram-Shop Act, for 
injuries sustained when Cal ran over him while 
he was crossing the street.  Sid claims that the 
Tavern let Cal drink too much.  The Tavern 
calls Cal as a witness, and expects him to 
testify that he was sober when he left the 
Tavern.  Instead, on direct Cal says he may 
have had a few too many at the Tavern. 

Yes.  The Tavern can use the deposition to both impeach Cal  

under Fed. R. Evid. 607 and as substantive evidence under  

Fed. R. Evid. 801(d)(1)(A). 

Can the Tavern now introduce a statement from Cal’s pre-trial  

deposition in which he claimed he left the bar sober, as substantive 

evidence that he was sober?  
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Example 8 

Athena is walking down a lonely street one night 
when Nero sneaks up behind her, yanks her purse 
of her shoulder, and runs away.  Athena sees only 
Nero’s back.  The police catch Nero nearby shortly 
thereafter.  They take him to the station and 
photograph him.  His photo, along with that of five 
others who look something like him, is shown to 
Athena. She identifies Nero as the thief.  

Yes, even though Athena didn’t have a chance to look at his face.   

Under Fed. R. Evid. 801(d)(1)(C), prior identification by a presently 

testifying witness is not hearsay, as long as the identification is  

made after the witness perceived the person. 

At Nero’s trial, at which Athena is a prosecution witness, is the  

photo admissible as an identification?  
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Example 9 

Will sues Al for battery, claiming that Al 
kicked sand in his face, permanently 
damaging his eyesight.  At trial, Al offers 
into evidence Will’s application for Bungling 
Brother’s Clown College, submitted two 
weeks after the incident, to which Will 
attached a certificate from his optometrist.  
The certificate states that Will’s eyesight is 
perfect. 

Yes, an adoptive admission.  Will adopted the statement in the 

certificate when he attached it to his application under Fed. R. 

Evid. 801(d)(2)(B). 

Will the certificate be considered an admission? 
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Silence is a ‘tacit admission’ 
 
 
Silence is a ‘tacit admission’ when the following 
three conditions are met: 

 

1. The declarant heard the accusatory statement;  

2. The declarant was capable of denying the statement; 
and 

3. Under the same circumstances, a reasonable person 
would have denied the statement if it were not true.  
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Example 10 

At the scene of a crime, a 
witness screams at the 
defendant, “You murderer!”  
The defendant says nothing.  

The defendant’s silence in response to the witness’s 

statement is a tacit admission and not hearsay. 

Hearsay? 



HEARSAY 
EXCEPTIONS 
 

21 
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Fed. R. Evid. 803 – Exceptions to the Rule Against Hearsay – 
Regardless of Whether the Declarant is Available as a 
Witness 

The following are not excluded by the rule against 
hearsay, regardless of whether the declarant is available 
as a witness:  

1. Present Sense 
impression.   

 A statement describing or 

explaining an event or condition, 
made while or immediately after the 
declarant perceived it.   



23 

2. Excited Utterance.   

 A statement relating to a startling 

event or condition, made while the 
declarant was under the stress of 
excitement that it caused.   

Fed. R. Evid. 803 – Exceptions to the Rule Against Hearsay – 

Regardless of Whether the Declarant is Available as a Witness 



24 

3. Then-Existing Mental, Emotional, or 
Physical Condition.   

 A statement of the declarant’s then- existing state of 

mind (such as motive, intent, or plan) or emotional, 
sensory, or physical condition (such as mental feeling, 
pain, or bodily health), but not including a statement of 
memory or belief to prove the fact remembered or 
believed unless it relates to the validity or terms of the 
declarant’s will.   
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• State of mind statements can be offered to prove:  

− Direct evidence of declarant’s state of mind itself, where 
state of mind is “in issue” and “material” (e.g. intent). 

− Declarant’s later conduct, on the theory that declarant 
probably followed through with what she said she intended 
to do. 

 

Fed. R. Evid. 803 – Exceptions to the Rule Against Hearsay – 

Regardless of Whether the Declarant is Available as a Witness 
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Admissible over a hearsay objection? 

Example 1 

Wendy left all of her money to the local pet 
cemetery.  During the probate of the will, 
Wendy’s family challenges the will on the 
ground that Wendy was insane at the time 
of the will’s execution.  Pet cemetery offers 
testimony that a few days before the 
execution of the will, Wendy said to her 
Neighbor, “I do not love my family 
anymore.” 

Yes.  The statement goes to show Wendy’s present state of  

mind and her state of mind was in issue. 



27 

Fed. R. Evid. 803 (cont’d) 

4. Statement  Made for Medical Diagnosis 
or Treatment.  A statement that: 

 (A) is made for – and is reasonably 

 pertinent to – medical diagnosis 
 or treatment; and  

 (B) describes medical history; past or  
 present symptoms or sensations; 
 their inception; or their general cause. 
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Fed. R. Evid. 803 (cont’d) 

5. Recorded Recollection.   

 A record that: 

 (A) is on a matter the witness once knew about but 
 now cannot recall well enough to testify fully and 
 accurately; 

 (B) was made or adopted by the witness when the 
 matter was fresh in the witness’s memory; and 

 (C) accurately reflects the witness’s knowledge. 

 

If admitted, the record may be read into evidence but may be 
received as an exhibit only if offered by an adverse party.  
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Elements of past recollection recorded are:  

1. The declarant had personal knowledge about the matter to 
which he is asked to testify. 

2. The declarant presently has insufficient recollection to testify 
fully and accurately.   

3. The declarant set forth the matter in a written memorandum or 
record or adopted another person’s written memorandum or 
record.  

4. At the time the declarant made or adopted the written 
memorandum or record, the matter was fresh in his mind.   

5. The declarant testifies that the written memorandum or record is 
accurate.  
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Fed. R. Evid. 803 (cont’d) 

6. Records of a Regularly Conducted Activity.  A 
record of an act, event, condition, opinion, or diagnosis 
if: 

 (A) the record was made at or near the time by – or  
  from information transmitted by – someone with  
  knowledge; 

 (B) the record was kept in the course of a regularly  
  conducted activity of a business, organization,  
  occupation, or calling, whether or not for profit; 

 (C) making the record was a regular practice of that  
  activity; 

 (D) all these conditions are shown by the testimony of the  
  custodian or another qualified witness, or by a  
  certification that complies with Rule 902(1) or (12) or  
  with a statute permitting certification; and 

 (E) neither the source of information nor the method or circumstances 
  of preparation indicate a lack of trustworthiness. 
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Important points to the business 
records exception: 

1. Applies to all kinds of business records, whether or not 
conducted for profit. 

2. Custodian must explain how and why information was entered 
“at or near the time” of the events in question.  

3. A person with knowledge who had a business duty to report 
provided the information.  

4. The information relates to an activity that the business regularly 
conducts.  

5. It is the regular activity of the business to prepare such records.  

6. The business record is inadmissible if “the source of information 
or method or circumstance of preparation indicates lack of 
trustworthiness.” 
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Fed. R. Evid. 803 (cont’d) 

7. Absence of a Record of a Regularly 
Conducted Activity.  Evidence that a matter 
is not included in a record described in 
paragraph (6).   

 (A) the evidence is admitted to prove that the matter 
 did not occur or exist; 

 (B) a record was regularly kept for a matter of that 
 kind; and 

 (C) neither the possible source of the information nor 
 other circumstances indicate a lack of 
 trustworthiness. 
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Fed. R. Evid. 803 (cont’d) 

8. Public Records.  A record or statement of a public 
office if: 

 (A) it sets out: 

  (i) the office’s activities; 

  (ii) a matter observed while under a legal duty to  
   report, but not including, in a criminal case, a  
   matter observed by law-enforcement personnel;  
   or 

  (iii) in a civil case or against the government in a  
   criminal case, factual findings from a legally  
   authorized investigation; and 

 (B) neither the source of information nor other circumstances  
  indicate a lack of trustworthiness. 
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Fed. R. Evid. 803 (cont’d) 

9. Public Records of Vital 
Statistics.   

 A record of a birth, death, or 
marriage, if reported to a public 
office in accordance with a legal 
duty. 
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Fed. R. Evid. 803 (cont’d) 

10. Absence of a Public Record.   

 Testimony – or a certification under Rule 902 – that a 
diligent search failed to disclose a public record or 
statement if the testimony or certification is admitted to 
prove that: 

 (A) the record or statement does not exist; or 

 (B) a matter did not occur or exist, if a public office 
 regularly kept a record or statement for a matter 
 of that kind. 
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Fed. R. Evid. 803 (cont’d) –  
Other Hearsay Exceptions 

11. Records of Religious Organizations 
Concerning Personal or Family History.   

12. Certificates of Marriage, Baptism, and 
Similar Ceremonies.  

13. Family Records.  

14. Records of Documents That Affects an 
Interest in Property.   
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Fed. R. Evid. 803 (cont’d) 

15. Statements in Documents That Affect 
an Interest in Property.  

16. Statements in Ancient Documents.  

17. Market Reports and Similar 
Commercial Publications.  
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Fed. R. Evid. 803 (cont’d)  

18. Statements in Learned Treatises, 
Periodicals, or Pamphlets.   

 A statement contained in a treatise, periodical, or pamphlet 
if: 

 (A) the statement is called to the attention of an expert 
 witness on cross-examination or relied on by the 
 expert on direct examination; and 

 (B) the publication is established as a reliable authority 
 by the expert’s admission or testimony, by another 
 expert’s testimony, or by judicial notice. 

 

If admitted, the statement may be read into evidence but not 
received as an exhibit.  
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Important points to the learned 
treatise exception 

• Must be acknowledged by an expert as reliable on 
cross or direct. 

• Judicial notice. 

• Relevant passages can be read but the treatise cannot 
be offered as an exhibit. 
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The Importance of Establishing That 
a Treatise is “Authoritative” 

• On cross-examination of the defendant-insurers’ expert witness on 
the issue of whether London Market marine insurers were allowed 
to sell land-based coverage, the expert claimed that the insurers 
were not allowed to sell such coverage.  His testimony 
contradicted articles published by leading insurance publications 
in London, stating that marine carriers did sell land-based 
insurance and that it was becoming a major percentage of their 
business.   

• The judge blocked the use of the articles because the plaintiff had 
not established that the publications were considered to be 
“authoritative” sources of which someone in the London market 
could or should have been aware.  Establishing that the 
publications were “authoritative” could have been done the day 
before when the Plaintiff’s expert was on the stand.   
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Fed. R. Evid. 803 (cont’d) 

19. Reputation Concerning Personal or 
Family History.  

20. Reputation Concerning Boundaries or 
General History.  

21. Reputation Concerning Character.  
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Fed. R. Evid. 803 (cont’d) 

22. Judgment of a Previous Conviction. 

23. Judgments Involving Personal, Family, 
or General History, or a Boundary. 
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Fed. R. Evid. 804(a) – Exceptions to the Rule 
Against Hearsay – When the Declarant Is 
Unavailable as a Witness 

(a) Criteria for Being Unavailable.  A declarant is considered to be 
unavailable as a witness if the declarant: 

 (1) is exempted from testifying about the subject matter of the  
  declarant’s statement because the court rules that a privilege  
  applies; 

 (2) refuses to testify about the subject matter despite a court order to do 
  so; 

 (3) testifies to not remembering the subject matter;  

 (4) cannot be present or testify at the trial or hearing because of death 
  or a then-existing infirmity, physical illness, or mental illness; or 

(5) is absent from the trial or hearing and the statement’s proponent 
 has not been able, by process or other reasonable means, to 
 procure:  
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Fed. R. Evid. 804(a) – Hearsay 
Exceptions; Declarant Unavailable  

 (A) the declarant’s attendance, in the case of a 
  hearsay exception under Rule 804(b)(1) or 
  (6); or  

   (B) the declarant’s attendance or testimony, in 
    the case of a hearsay exception under Rule 
    804(b)(2), (3), or (4). 

 

But this subdivision (a) does not apply if the statement’s 
proponent procured or wrongfully caused the declarant’s 
unavailability as a witness in order to prevent the declarant 
from attending or testifying. 
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Fed. R. Evid. 804(b) (cont’d) 

(b) The Exceptions.  The following are not excluded by 
the rule against hearsay if the declarant is 
unavailable as a witness:  

(1) Former Testimony.  Testimony that: 

 (A) was given as a witness at a trial, hearing, or 
  lawful deposition, whether given during the 
  current proceeding or a different one; and 

 (B) is now offered against a party who had – or, in 
  a civil case, whose predecessor  in interest 
  had – an opportunity and similar motive to 
  develop it by direct, cross-, or redirect 
  examination. 
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Fed. R. Evid. 804(b) (cont’d) 

 (b) (2) Statement Under the Belief of Imminent 
 Death.  In a prosecution for homicide or in a 
 civil case, a  statement that the declarant, 
 while believing that the declarant’s death to 
 be imminent, made about its cause or 
 circumstances.   
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Elements of 804(b)(2) 

1. The declarant must believe that his death is certain. 
This can be proven through circumstantial evidence 
such as the type of wound that he had.   

2. Unlike the common law, the federal rules do not 
require that the declarant be unavailable because he 
is dead; he need only be unavailable.  

3. The dying declaration must be based upon personal 
knowledge.  

4. The statement must relate to the cause or 
circumstances of what declarant believes to be his 
impending death. 
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May Smith testify to Victor’s statement as a dying declaration.  

Example 2 

State v. Dagger Dan for murder of Victor.  Victor was found by 
Officer Smith lying in the gutter in a pool of blood with a knife in 
his stomach.  He told Smith, “It’s not looking too good for me.  
Dagger Dan did it, and I’m going to get him for this.”  Victor died 
an hour later.   

No.  Victor did not believe that his death was certain or impending.  
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Fed. R. Evid. 804(b) (cont’d) 

(b)(3)  Statement Against Interest.  A statement that: 

 (A) a reasonable person in the declarant’s position 
 would have made only if the person believed it 
 to be true because, when made, it was so 
 contrary to the declarant’s proprietary or 
 pecuniary interest or had so great a tendency to 
 invalidate the declarant’s claim against 
 someone else or to expose the declarant to civil 
 or criminal liability; and 

 (B) is supported by corroborating circumstances 
 that clearly indicate its trustworthiness, if it is 
 offered in a criminal case as one that tends to 
 expose the declarant to criminal liability. 
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Admissible?  

Example 3 

State v. Dunn for arson of Town Hall.  Dunn 
calls Waldo to testify that while sitting in a bar 
one night recently, Waldo heard Sid Stranger 
say, “I’m the guy who torched Town Hall, but 
I’m sure glad they think it’s Doppler.  Just to be 
safe, I’m leaving town tomorrow.”  Doppler’s 
attorney demonstrates that Stranger has not 
been located despite diligent efforts to find him.  

No, because the statement is offered by Doppler to prove  

his innocence.  The statement would be admissible, however,  

with corroboration. 
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Fed. R. Evid. 804(b) (cont’d) 

(b)(4) Statement of Personal or Family History.  A  
 statement about: 

(A) the declarant’s own birth, adoption, legitimacy, ancestry 
marriage, divorce, relationship by blood, adoption, or 
marriage, or similar facts of personal or family history, 
even though the declarant had no way of acquiring 
personal knowledge about that fact; or 

(B) another person concerning any of these facts, as well as 
death, if the declarant was related to the person by blood, 
adoption or marriage or was so intimately associated with 
the person’s family that the declarant’s information is 
likely to be accurate.  
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Fed. R. Evid. 804(b) (cont’d) 

(b)(6) Statement Offered Against a Party That 
Wrongfully Caused the Declarant’s 
Unavailability.  A statement offered against a party 
that wrongfully caused – or acquiesced in wrongfully 
causing - the declarant’s unavailability as a witness, 
and did so intending that result.  
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Admissible over a hearsay objection?  

Example 4 

Tony is on trial for loan sharking. The key 
government witness, Paulie, has been found 
dead in the river.  All indications are that 
Tony is responsible for Paulie’s demise.  At 
the trial for loan sharking, Paulie’s grand jury 
testimony and interview statements to the 
police are offered by the prosecution against 
Tony.   

Yes, if the judge is persuaded by a preponderance of the evidence 

that Tony is responsible for Paulie’s unavailability. 
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Fed. R. Evid. 805 – Hearsay Within 
Hearsay 

• Hearsay within hearsay is not excluded by the rule against 
hearsay if each part of the combined statements conforms 
with an exception to the rule. 
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Fed. R. Evid. 806 – Attacking and 
Supporting the Declarant’s Credibility 

• When a hearsay statement - or a statement described in 
Rule 801(d)(2)(C), (D), or (E) - has been admitted in 
evidence, the declarant’s credibility may be attacked, and 
then supported, by any evidence that would be admissible 
for those purposes if the declarant had testified as a 
witness.  The court may admit evidence of the declarant’s  
inconsistent statement or conduct, regardless of when it 
occurred or whether the declarant had an opportunity to 
explain or deny it.  If the party against whom the statement 
was admitted calls the declarant as a witness, the party may 
examine the declarant on the statement as if on cross-
examination.  
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Multiple Levels of Hearsay – 
Example 5 

Pedestrian sues Hot Rod for damages for recklessly 
running him down.  At trial, Pedestrian seeks to 
introduce the report of Officer Muldoon, who arrived at 
the scene ten minutes after the accident.   

The report, which was prepared by Muldoon at the 
scene, states:  
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Admissible, because the report comes within the business 

records exception. 

Multiple Levels of Hearsay – 
Example 6 

“Upon arrival, I measured skid marks 50’ in length.” 
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Admissible, because again, both officers’ statements are  

within the business records exception. 

Multiple Levels of Hearsay – 
Example 7 

“Officer Mendez, who witnessed the accident, told me that Hot 

Rod was driving nearly 60 MPH.” 
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Inadmissible, because it is an out of court statement offered 

for the truth of the matter asserted.  

Multiple Levels of Hearsay – 
Example 8 

However, depending on how Bill said this, the statement  

might be an excited utterance.  

“Bill Bystander told me,  

‘I saw the accident and Hot Rod ran through the stop sign.’” 
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Fed. R. Evid. 807 – Residual 
Exception 

 (a) In General.  Under the following circumstances, a 
  hearsay statement is not excluded by the rule  
  against hearsay even if the statement is not  
  specifically covered by a hearsay exception in Rule 
  803 or 804:  

 (1)  the statement has equivalent circumstantial guarantees 
  of trustworthiness; 

 (2) it is offered as evidence of a material fact;  

 (3) it is more probative on the point for which it is offered 
  than any other evidence that the proponent can obtain 
  through reasonable efforts; and 

 (4)  admitting it will best serve the purposes of these rules 
 and the interests of justice.  
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Fed. R. Evid. 807 (cont’d) 

 (b) Notice.  The statement is admissible only if, 
  before the trial or hearing, the proponent gives 
  an adverse party reasonable notice of the  
  intent to offer the statement and its particulars, 
  including the declarant’s name and address, 
  so that the party has a fair opportunity to meet 
  it.  



The Confrontation Clause – The 
Crawford Revolution  

• Crawford v. Washington, 541 U.S. 36 (2004) 

− Testimonial statements are only admissible if the defendant had 
a prior opportunity to cross-examine the declarant 

 

• Davis v. Washington; Hammon v. Indiana, 547 U.S. 813 
(2006) 

− Statements are non-testimonial when made in the course of 
police interrogation under circumstances objectively indicating 
that the primary purpose of the interrogation is to enable police 
assistance to meet an ongoing emergency. 

− They are testimonial when the circumstances objectively 
indicate there is no such ongoing emergency, and that the 
primary purpose of the interrogation is to establish or prove past 
events potentially relevant to later criminal presentation.  
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The Confrontation Clause – The 
Crawford Revolution , Contd.   

• Giles v. California, 554 U.S. 353 (2008) 

− Forfeiture by wrongdoing applies only when there was an 
intentional act designed to prevent the witness from 
testifying. 

• Melendez-Dias v. Massachusetts, 129 S.Ct. 2527 
(2009) 

− Forensic laboratory report created as evidence in a 
criminal proceeding is testimonial for purposes of the Sixth 
Amendment.  
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The Confrontation Clause – The 
Crawford Revolution , Contd. 

• Bullcoming v. New Mexico, 131 S.Ct. 2705 (2011) 

− A forensic laboratory report containing testimonial certification – made for the purpose of 
proving a particular fact – may not be introduced by the testimony of a scientist who did 
not sign the certification or perform or observe the test reported, as the accused has the 
right to be confronted with the analyst who made the certification.  

 

• Michigan v. Bryant, 131 S.Ct. 1143 (2011) 

− The statement given to police by a wounded crime victim identifying the person who 
shot him may be admitted as evidence at the trial if the victim dies before trial and thus 
does not appear. Because the primary purpose of the interrogation was to enable police 
to deal with an ongoing emergency, the statements resulting from that interrogation 
were not testimonial and could be admitted without violating the Confrontation Clause. 

− According to Bryant, if, at the time of an interrogation there was no (longer) such 
ongoing emergency AND the primary purpose of the interrogation was to establish or 
prove past events potentially relevant to later criminal prosecution THEN statements 
made during that interrogation were testimonial. Moreover, according to the majority, in 
these non-emergency situations, "standard rules of hearsay, designed to identify some 
statements as reliable, will be relevant." 
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The Confrontation Clause – The 
Crawford Revolution , Contd. 

 

• Williams v. Illinois, 132 S. Ct. 2221 (2012) 

− This involved a forensic analyst testifying based in part on a DNA profile performed by 
someone else, that DNA found inside a rape victim matched DNA taken from the 
defendant.The Supreme Court took cert. to answer whether the prosecution could 
introduce an analyst’s testimonial forensic report, or its substance through an expert 
witness – a questions left open in Bullcoming.   

 

− Four Justices dissented (Kagan, Scalia, Ginsburg and Sotomayor) while Thomas wrote a 
separate opinion where he  rejected the other four justices’ reasoning.   

 

− Justice Thomas said that “there is no meaningful distinction between disclosing  an out of 
court statement so a fact finder  may evaluate the expert’s opinion and disclosing the 
statement for its truth.” But, Thomas also determined that the forensic report of the DNA 
found inside the rape victim was not testimonial, because unlike Melendez v. Diaz and 
Bullcoming, it was not sufficiently “formal” to be testimonial.  

• Justice Thomas, rejected the plurality opinion of Justice Alito that the report was not 
testimonial because it did not accuse a target individual of a crime.  Thus, Thomas’s opinion 
control. 

 

− In conclusion, reports involving testing by one person and that are incriminating continue 
to be inadmissible without the author’s testimony.  But, statements made in a report 
involving multiple steps that are part of a lab’s work product or in a subsidiary report used 
to generate a final report will generally not be testimonial because they are not sufficiently 
formal.   

65 



The Confrontation Clause – The 
Crawford Revolution , Contd.  

• Example: 

− Rae Carruth was an NFL receiver for the Carolina 
Panthers who was convicted of killing his pregnant 
girlfriend, who was driving in a car with him.  Carruth 
slowed down and another car pulled along side and shot 
the girlfriend. She called 911 and provided information 
about the attack. She also made additional statements at 
the scene and at the hospital to the police, and wrote 
notes about the incident for a nurse.  

− 1) Does the Confrontation Clause apply to the 911 call? 

− 2) Does it apply to the statements to the police officers? 

− 3) Does it apply to the notes? 

− 4) Does forfeiture by wrongdoing apply? 
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Questions & Answers 
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JUDICIAL NOTICE 
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Fed. R. Evid. 201 – Judicial Notice of 
Adjudicative Facts 

(b) Kinds of Facts That May Be Judicially Noticed.  
The court may judicially notice a fact that is not 
subject to reasonable dispute because it: 

(1) Is generally known within the trial court’s territorial 
jurisdiction; or  

(2) Can be accurately and readily determined from 
sources whose accuracy cannot reasonably be 
questioned.   

(c) Taking Notice.  The court: 

 (1) may take judicial notice on its own; or 

 (2) must take judicial notice if a party requests it and 
the court is supplied with the necessary information.
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Fed. R. Evid. 201 (cont’d) 

(d) Timing.  The court may take judicial notice at any 
stage of the proceeding. 

(e) Opportunity to Be Heard.  On timely request, a 
party is entitled to be heard on the propriety of taking 
judicial notice and the nature of the fact to be noticed.  
If the court takes judicial notice before notifying a 
party, the party, on request, is still entitled to be 
heard. 

(f) Instructing the Jury.  In a civil case, the court must 
instruct the jury to accept the noticed fact as 
conclusive.  In a criminal case, the court must instruct 
the jury that it may or may not accept the noticed fact 
as conclusive.  

 



LAY AND EXPERT 
WITNESSES  
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Fed. R. Evid. 701 – Opinion 
Testimony by Lay Witnesses 

• If a witness is not testifying as an expert, testimony in 
the form of an opinion is limited to one that is: 

(a) rationally based on the witness’s perception;  

(b) helpful to clearly understanding the witness’s 
testimony or to determining a fact in issue; and 

(c) not based on scientific, technical, or other 
specialized knowledge within the scope of Rule 
702.  
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Exceptions to the general rule that lay witnesses 
cannot offer opinion testimony 

• Physical appearance (age, weight, height, sobriety) 

• Recognition (looks, voice, handwriting) 

• Emotional state (angry, distressed, happy) 

• Speed, distance, temperature 

• Value of one’s own goods or services 

• Visible signs of irrational behavior 

• Odors 
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No.  Lay testimony is generally admissible on the speed of moving 

vehicles (i.e. very fast or very slow), or even in approximations in 

everyday experience (i.e. about 20 m.p.h.).  However, estimates as to 

exact miles per hour for excessive speeds are not within the competency 

of lay persons generally, and definitely not within Smith’s, who rarely 

sees cars. 

Is his testimony admissible?  

Example 1 

John Smith is Amish – he doesn’t believe in traveling by car and he 
rarely sees cars in his community.  However, one day a red Porsche 
zooms through Smith’s cornfield while he is working there, and the car 
crashes into a tree.  Later at trial, Smith is called to testify about the 
accident.  He says, “the car was going 80 miles per hour.”  
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The Problem of Dual Witnesses – United States v. 
Lopez-Medina, 461 F.3d 724 (6th Cir. 2006)  

• In a prosecution for conspiracy to distribute cocaine, 
Lopez-Medina appealed on several grounds, one of 
which was that the district court abused its discretion in 
allowing two DEA agents to testify as both fact and 
expert witnesses.   

• Because the district court erred when it failed to give a 
cautionary jury instruction and because no clear 
demarcation existed between the agents’ fact 
testimony and their expert opinion testimony, the Sixth 
Circuit vacated Lopez-Medina’s conviction and 
remanded the case for further proceedings.  
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Fed. R. Evid. 702 – Testimony by 
Expert Witnesses 

A witness who is qualified as an expert by knowledge, skill, 
experience, training, or education may testify in the form of an 
opinion or otherwise if: 

 

(a) the expert’s scientific, technical, or other specialized 
knowledge will help the trier of fact to understand the 
evidence or to determine a fact in issue; 

(b) the testimony is based on sufficient facts or data; 

(c) the testimony is the product of reliable principles and 
methods; and 

(d) the expert has reliably applied the principles and methods 
to the facts of the case. 
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Fed. R. Evid. 703 – Bases of an 
Expert’s Opinion Testimony 

An expert may base an opinion on facts or data in the case that the 
expert has been made aware of or personally observed.  If experts in 
the particular field would reasonably rely on those kinds of facts or 
data in forming an opinion on the subject, they need not be 
admissible for the opinion to be admitted.  But if the facts or data 
would otherwise be inadmissible, the proponent of the opinion may 
disclose them to the jury only if their probative value in helping the 
jury evaluate the opinion substantially outweighs their prejudicial 
effect. 
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Factors to Consider in Determining 
Admissibility of Expert Evidence 

• The potential error rate in using the technique; 

• The existence and maintenance of standards governing its 
use; 

• The presence of safeguards in the characteristics of the 
technique; 

• Analogy to other scientific techniques whose results are 
admissible; 

• The extent to which the technique has been accepted by 
scientists in the field involved; 

• The nature and breadth of the inference adduced; 
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Factors to Consider in Determining Admissibility 
of Expert Evidence, cont’d 

• The clarity and simplicity with which the technique can be 
described and its results explained; 

• The extent to which the basic data is verifiable by the court 
and the jury; 

• The availability of other experts to test and evaluate the 
technique; 

• The probative significance of the evidence and the 
circumstances of the case; and 

• The care with which the technique was employed in the 
case. 
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Fed. R. Evid. 704 – Opinion on an 
Ultimate Issue 

(a) In General—Not Automatically Objectionable.  An 
opinion is not objectionable just because it embraces 
an ultimate issue. 

(b) Exception.  In a criminal case, an expert witness must 
not state an opinion about whether the defendant did 
or did not have a mental state or condition that 
constitutes an element of the crime charged or of a 
defense.  Those matters are for the trier of fact alone. 
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Assuming Elba is basing his opinion on a proper source,  

is the question permissible?  

Example 2 

Napoleon’s nephew, Joseph, challenges Napoleon’s will on the grounds of 
lack of testamentary capacity.  A psychiatrist, Abel Elba, is called as a 
witness.  He has been shown Napoleon’s psychiatric reports for the last 
five years of his life (the will was written two years prior to Napoleon’s 
death), and he has interviewed Napoleon’s relatives and doctors.  
Napoleon’s executor asks him, “Did Napoleon have the capacity to make a 
will?”  Joseph objects.  
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No.  Elba’s expert opinion wouldn’t be helpful to the trier of fact, as 

required under Fed. R. Evid. 702.  The question of Napoleon’s 

“testamentary capacity” would require a legal opinion, not a psychiatric 

opinion.   

 

Had the question been “Did Napoleon have the mental capacity to 

understand the nature and extent of his property, to know the natural 

objects of his bounty, and to formulate a rational scheme of distribution?” 

it would probably be permissible because it would call for opinions that 

are in the domain of psychiatry. 

Example 3 
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Fed. R. Evid. 705 – Disclosing the Facts or 
Data Underlying an Expert’s Opinion 

Unless the court orders otherwise, an expert may state an 
opinion—and give the reasons for it—without first 
testifying to the underlying facts or data.  But the expert 
may be required to disclose those facts or data on cross-
examination. 



19 

Points to Consider When Cross 
Examining an Expert 

1. Are the facts on which his opinion is based reliable?  

a. Is the physical evidence contaminated, incomplete, misleading, 
or authentic? 

b. Did people who provided information to the expert give reliable 
information? 

c. Are documents authentic?  Are the documents incomplete, 
hearsay, or unreliable? 

2. Is the testing reliable?  

a. Did the expert use the right test? 

b. Was it administered correctly? 

c. Was the test interpreted correctly? 
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Points to Consider When Cross 
Examining an Expert, cont’d 

3. Does the opinion deserve any weight?  

a. Does it defy common sense? 

b. Does it fit with the facts?  

c. Do other experts agree?  

d. Is the opinion objective?  

4. Is the science sound?  

a. Is the science subjective?  

b. Does it have methodology and procedures?  

5. Is the expert qualified?  

 See James S. McKay, “What All Experts Have in Common: A Five-Step 
Analytic Approach to Dealing with Expert Testimony,” The Champion, 
July 2006. 

 



ACCREDITATION / 
CORROBORATION 
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How may a witness’ credibility be 
accredited when it is attacked?  

• Explanation evidence  

• Introduction of the witness’ character for truthfulness 
under Fed. R. Evid. 608(a) 

• Corroboration 

• Prior consistent statements 
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Fed. R. Evid. 801(d)(1)(B) 

(d) Statements That Are Not Hearsay.  A statement that 
meets the following conditions is not hearsay: 

(1) A Declarant-Witness’s Prior Statement.  The 
declarant testifies and is subject to cross-
examination about a prior statement, and the 
statement . . . (B) is consistent with the declarant’s 
testimony and is offered to rebut an express or 
implied charge that the declarant recently fabricated 
it or acted from a recent improper influence or 
motive in so testifying; …  
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Question:   

• If a witness has been impeached by evidence of prior 
inconsistent statements, may he be rehabilitated with 
evidence of prior consistent statements? 

• Not usually. However, under Fed. R. Evid. 
801(d)(1)(B), prior consistent statements can 
rehabilitate a witness if the witness was impeached 
through a charge of recent fabrication.  
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Example 

• Defendant claims Plaintiff’s witness is biased against 
him because they recently argued.  On redirect, the 
witness can be rehabilitated with evidence of a prior 
consistent statement.  Under Tome v. United States, 
513 U.S. 150 (1995), the statement must have been 
made before the alleged argument.  
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No, the statement is still hearsay.  However, the statement might be 

admissible as a prior consistent statement if Fifi gives direct testimony at 

trial that she saw Charlotte stab JP, and the defense attacks her 

testimony as being a recent fabrication or a product of bias.  The 

prosecution would be entitled under Fed. R. Evid. 801(d)(1)(B) to 

rehabilitate Fifi by showing that she told the same story to Pierre right 

after the event.  

Does that fact that Fifi is only reiterating her own out-of-court statement 

prevent the statement from being hearsay? 

Example 

Charlotte is on trial for stabbing JP to death in his bathtub.  
JP’s maid, Fifi, saw the whole thing and, to prove Charlotte 
killed JP, Fifi offers to testify, “I told Pierre, the butler, that I 
saw Charlotte stab JP.”  



PRIVILEGES 
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Privileges – FRE and Common Law
  
 

1. Attorney Client Privilege 

− FRE 502 was intended to provide uniformity in the law governing waiver of privilege when documents that have privileged content were disclosed in litigation. With 
four years of case law decided by the courts since the new rule went into effect, questions remain whether Rule 502 has been applied with relative consistency 
and in ways that allow litigants to reduce their costs. 

− This will be an ongoing question in the future of evidence law.  

2. Work Product Privilege 

3. Marital privilege 

1. Spousal Testimonial Privilege  

1. The spousal testimonial privilege is sometimes known as the anti-marital fact privilege. “The modern justification for this privilege against adverse spousal 
testimony is its perceived role in fostering the harmony and sanctity of the marriage relationship.” Trammel v. United States, 445 U.S. 40, 44 (1980) 

2. Unlike the confidential communication privilege, the testimonial privilege applies only in criminal cases.  

3. The testimonial privilege is determined as of the time of trial. If there is a valid marriage, the privilege applies and all testimony, including testimony 
concerning events that predated the marriage, is excluded. 

4. In some jurisdictions, both spouses may assert the privilege. In others, only the witness-spouse holds the privilege.  

2. Spousal Communication Privilege  

1. The second spousal privilege concerns confidential communications. The purpose of this rule is to promote marital discourse, an instrumental rationale. 

2. Unlike the testimonial privilege which applies only in criminal prosecutions, the confidential communication privilege applies in both civil and criminal cases.  

3. It could be argued that only the communicating spouse should be able to assert the privilege. Nevertheless, the privilege often is held to extend to both 
spouses 

4. Physician-patient privilege 

1. No privilege under federal common law.  

5. Psychotherapist–Patient privilege 

1. Jaffee v. Redmond, 518 U.S. 1 (1996) 

1. This privilege extends to psychotherapists, psychologists and licensed clinic social workers.  

6. Fifth Amendment right 

7. Priest-penitent privilege 

http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=0&searchtype=Lexsee&search=445+U.S.++40


PRESUMPTIONS 
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Fed. R. Evid. 301 – Presumptions in Civil 
Cases Generally 

• In a civil case, unless a federal statute or these rules 
provide otherwise, the party against whom a 
presumption is directed has the burden of producing 
evidence to rebut the presumption.  But this rule does 
not shift the burden of persuasion, which remains on 
the party who had it originally. 
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Examples of Presumptions 

• Civil actions 

− A letter correctly addressed and properly mailed is 
presumed received in the ordinary course of the mail.   

− Presumption of death after seven-year absence.  

• Criminal cases 

− Mandatory presumptions are not permitted. 

− Permissive presumptions where the jury is told that it may 
be need not find the presumed fact based on all of the 
proof in the case. 



AUTHENTICATION 
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Fed. R. Evid. 901 –Authenticating or 
Identifying Evidence  

 (a) In General.  To satisfy the requirement of authenticating or 
  identifying an item of evidence, the proponent must produce 
  evidence sufficient to support a finding that the item is what the 
  proponent claims it is. 

 (b)   Examples.  The following are examples only—not a complete 
  list—of evidence that satisfies the requirement: 

 

  (1) Testimony of a Witness with Knowledge. 

  (2) Nonexpert Opinion About Handwriting. 

  (3) Comparison by an Expert Witness or the Trier of Fact. 

  (4) Distinctive Characteristics and the Like. 
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In other words, you can authenticate 
a writing . . .   

• through testimony of a person who prepared the writing;  

• through testimony of a person who signed the writing;  

• through testimony of a person who saw the writing being prepared or 
signed;  

• by an admission of a party opponent  

• by identification of the writing as part of the business records of the 
corporation 

• by comparison by the trier of fact or an expert with known (authenticated) 
specimens.  Fed. R. Evid. 901(b)(3).   

• if the document or data compilation is in such a condition as to create no 
suspicion concerning its authenticity, was in a place where, if authentic, it 
would likely be, and has been in existence 20 years or more at the time it 
was offered.   



The Study of Authentication 

• The study of authentication is the study of how much is 
needed to satisfy the burden sufficiently to raise a kind 
of rebuttable permissive presumption of authenticity so 
as to get the document or item past the judge as a 
threshold matter and make it admissible before the 
jury.  

− Orr v. Bank of America, NT & SA, 285 F.3d 764 (9th Cir. 
2002) (authentication, an aspect of relevance, is a 
condition precedent to admissibility of evidence, but once 
the trial judge determines that there is prima facie 
evidence of genuineness, the evidence is admitted and 
the trier-of-fact makes its own determination of the 
evidence's authenticity and weight) 
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Yes.  A letter can be authenticated by showing that the party who denies 

its authenticity acted upon information it contains.  Such an action is an 

implied admission that the letter is authentic.  

Has the letter been properly authenticated?  

Example 1 

At trial, the plaintiff Winona offers evidence a letter that she said was mailed by an 
anonymous correspondent to Percy Strings, the defendant.  Strings asserts that 
plaintiff has forged this letter and that he never received it, and therefore, Strings 
argues that it must be kept out of evidence as not authenticated.  A line in the letter 
reads, “If I were you, I’d sell everything and buy stock in Barneys.  They just 
discovered a young new designer who is sure to be in every magazine next month.”  
Winona then offers evidence that, one week after receiving the evidence, Strings 
sold all of his personal possessions and remortgaged his home to buy stock in 
Barneys, then a fledgling clothing boutique.  
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Yes.  The proponent of evidence can prove that an item of 

evidence is genuine by showing the item’s distinctive 

characteristics under FRE 901(b)(4).  FRE 902(7), trade 

inscriptions and the like, may also apply.  

Has the Falcon been properly authenticated even though no 

one took the stand to identify it?  

Example 2 

The Maltese Falcon is a piece of evidence in a lawsuit.  
Although no one takes the stand to authenticate it, it is 
identified by scraping away its black exterior to show that it 
is solid gold, and that, on its base, there is the inscription 
“Property of Paramount,” just as the real falcon is known to 
bear.   
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Why is Authentication Important?   

In re Asbestos Insurance Coverage 

More than 70 law firms were involved in a case tried for 
nearly four years in the mid-1980s, the In re Asbestos 
Insurance Coverage litigation.  After more than 1,000 
depositions, it turned out that the appropriate evidentiary 
foundation had not been laid for the admissibility of many 
documents.  With the court’s approval, the parties 
conducted another 4 to 6 weeks of depositions, with 
about 5 depositions per day, to lay the evidentiary 
foundation.   

Kirk Pasich 



AUTHENTICATING 
OTHER ITEMS OF 
EVIDENCE 
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Fed. R. Evid. 901(b)(5) – Opinion 
About a Voice 

• (b)(5)  An opinion identifying a person’s voice—
whether heard firsthand or through mechanical or 
electronic transmission or recording—based on hearing 
the voice at any time under circumstances that connect 
it with the alleged speaker. 
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Fed. R. Evid. 901(b)(6) – Evidence 
About a Telephone Conversation 

• (b)(6)  For a telephone conversation, evidence that a 
call was made to the number assigned at the time to: 

− (A) a particular person, if circumstances, including self-
identification, show that the person answering was the one 
called; or 

− (B) a particular business, if the call was made to a 
business and the call related to business reasonably 
transacted over the telephone.  
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Fed. R. Evid. 901(b)(7) – Evidence 
About Public Records 

• (b)(7)  Evidence that: 

 

 (A) a document was recorded or filed in a public 
  office as authorized by law; or 

 (B) a purported public record or statement is 
  from the office where items of this kind are 
  kept. 
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Fed. R. Evid. 901(b)(9) – Evidence 
About a Process or System 

• (b)(9)  Evidence describing a process or system and 
    showing that it produces an accurate result.   
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Fed. R. Evid. 902 – Evidence That Is 
Self-Authenticating 

• The following items of evidence are self-authenticating; 
they require no extrinsic evidence of authenticity in 
order to be admitted: 



BEST EVIDENCE 
RULE  
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The Best Evidence Rule only applies to writings when a 
party is trying to prove its contents, but even then, copies 
are acceptable. 

  

Furthermore, even then, there are escapes from the rule, 
including the voluminous records exception, certified 
copies of public records, and collateral documents if the 
court determines that the document is unimportant to the 
issues in the case. 
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Questions to Ask When Dealing With 
a Best Evidence Issue 

When does the best evidence rule apply?  

What is an original?  

What is a good excuse? 



FED. R. EVID. 1001 – 
DEFINITIONS 
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(1)  Writings and recordings   

• Consist of letters, words, or numbers, or their 
equivalent, set down in handwriting, typewriting, 
printing, photostating, photographing, magnetic 
impulse, mechanical or electronic recording, or other 
form of data compilation.   
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(2)  Photographs   

• Includes still photographs, X-ray films, video tapes, and 
motion pictures.  
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(3) Original   

• An “original” of a writing or recording is the writing or 
recording itself or any counterpart intended to have the 
same effect by a person executing or issuing it.  An 
“original” of a photograph includes the negative or any 
print therefrom.  If data are stored in a computer or 
similar device, any printout or other output readable by 
sight, shown to reflect the data accurately, is an 
original.   
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(4) Duplicate   

• A “duplicate” is a counterpart produced by the same 
impression as the original, or from the same matrix, or 
by means of photography, including enlargements and 
miniatures, or by mechanical or electronic re-recording,  
or by chemical reproduction, or by  
other equivalent techniques which  
accurately reproduces the original.   
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Fed. R. Evid. 1002 – Requirement of 
the Original 

• To prove the content of a writing, recording, 
photograph, or other record is required, except as 
otherwise provided in these rules or by [rules adopted 
by the Supreme Court of this State or by] statute.  
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Example 

Mrs. Paul ordered 100 pounds of shrimp from Gulf Shrimp 
Co. pursuant to a written purchase order.  In her suit for 
breach of contract, Mrs. Paul takes the stand and testifies, 
“I didn’t get what I ordered.  The purchase order called for 
3” jumbo shrimp and they delivered 1” shrimp.”   

Which of the following is a valid objection to  

Mrs. Paul’s testimony?  

A. The actual shrimp are the best evidence of what was delivered.  

B. The purchase order is the best evidence of what the contract 

required. 
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Fed. R. Evid. 1003 -  Admissibility of 
Duplicates 

• A duplicate is admissible to the same extent as an 
original unless  

− (1) a genuine question is raised as to the authenticity or 
continuing effectiveness of the original or  

− (2) in the circumstances it would be unfair to admit the 
duplicate in lieu of the original.  
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Fed. R. Evid. 1004 – Admissibility of 
Other Evidence of Contents 

• The original is not required, and other evidence of the 
contents of a writing, recording, or photograph is 
admissible if . . .  



57 

Fed. R. Evid. 1004 

(1) Originals lost or destroyed 

− All originals are lost or have been destroyed, unless the 
proponent lost or destroyed  them in bad faith; or  

(2) Original not obtainable 

− No original can be obtained by any available judicial 
process or procedure; or 
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Fed. R. Evid. 1004 

(3) Original in possession of opponent 

− At a time when an original was under the control of the 
party against whom offered, that party was put on notice, 
by the pleadings or otherwise, that the contents would be 
a subject of proof at the hearing, and that party does not 
produce the original at the hearing; or 

(4)  Collateral matters 

− The writing, recording, or photograph is not closely related 
to a controlling issue.   
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Fed. R. Evid. 1006 – Summaries to 
Prove Content 

• The contents of writings, recordings, or photographs 
may be proved by the testimony or deposition of the 
party against whom offered or by that party’s written 
admission, without accounting for the nonproduction of 
the original.  
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No.  Where the pictures or writings in question are voluminous, the 

proponent of the evidence can summarize their contents under FRE 

1006.  The judge may order that originals or duplicates be made 

available for examination in court.  Note, however, that at least some of 

the issues would have to be offered as evidence.  

Does the Best Evidence rule require that each  

issue be offered in court?  

Example 

The Supreme Court decides that any photograph depicting 
a belly button shall be obscene.  The court applies the rule 
retroactively.  Hef, the publisher of Playboy, is arrested on 
obscenity charges.  The principal evidence is over 500 
back issues of Playboy.  Hef objects to the prosecutor’s 
introduction of all the issues.   
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Fed. R. Evid. 1008 – Functions of the 
Court and Jury 

• In summary, authentication is a preliminary matter for 
the court, but issues relating to whether the writing ever 
existed or is the original, or whether other evidence of 
contents correctly reflects the contents is an issue for 
the jury.   
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